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JOINT SUPPLEMENTAL COMMENTS REQUESTING EXPEDITED
ADOPTION OF A CONDITIONAL EXEMPTION FROM TARIFF PUBLICATION

The foregoing petitioners and national trade associations representing non-vessel
operating common carriers (“NVOCCs”) and their customers (“Joint Commenters™) hereby
submit these Joint Supplémental Comments to the Federal Maritime Commission (“FMC”). In
' these comments, the Joint Commenters urge the agency to: (1) exercise its authority under
Section 16 of the Shipping Act of 1984, as amended, to grant NVOCCs an exemption from the
tariff publication and enforcement provisions in the Shipping Act, and the corresponding
regulations of the FMC set forth in 46 C.F.R. Part 520, subject to the conditions described below
(hereafter “conditional tariff exemption™); (2) find that the conditional tariff exemption is
justified based on the extensive record that has been developed in the docketed proceedings
referenced a}bove; and (3) act to adopt the conditional tariff exemption as expeditiously as
possible.1

The Joint Commenters are ﬁlingvthis submission to advise the agency that they have
agreed on 2 common approach to provide NVOCCs with the greater pricing flexibility and to
resolve many of the issues presented by the pending petitions. Specifically, the Joint
Commenters are united in their support for the conditional tariff exemption described herein and
attached hereto as Appendix 1. These comments and the exemption proposal are intended to
assist the FMC by providing clear direction and a widely supported, unified approach to be

followed in its decision-making on the petitions.?

! This tariff exemption proposal, if adopted by the Commission, should not and is not intended to affect in any way
the position of the United States with respect to the “freedom of contract” issue or related issues in the current
UNCITRAL Working Group III deliberations regarding COGSA reform, and similarly, any position of the United
States on the UNCITRAL Instrument should not affect the Commission's actions in regard to the pending petitions.
The Joint Commenters believe the two matters involve separate issues and should be addressed independently.

2 None of the Joint Commenters intends or desires to withdraw its existing petition. Furthermore, any action by the
Commission on the proposed tariff exemption should not preempt efforts to obtain exemptions from the tariff
publication requirements as proposed by the National Customs Brokers and Forwarders Association of America or
preempt other proposals to simplify tariff publication. The FMC should continue to move forward with
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THE TARIFF EXEMPTION PROPOSAL

The attached tariff exemption that is supported by the Joint Commenters includes the

following elements:

e Using its authority under Section 16 of the Shipping Act, the FMC would grant
exemptions for certain NVOCC agreements with shippers, described below, from—
(i) the tariff publication requirements set forth in Section 8(a), (b), (d) and (e) of the
Shipping Act,

(ii) the FMC regulations relating to tariff publication included in 46 C.F.R. Part 520,
and

(iii) the Prohibited Acts set forth in Section 10(b)(1), (2), (4) and (8) to the extent that
those provisions relate to tariff requirements.

e The exemption would be available to an NVOCC that moves cargo under a written
agreement (“NVOCC Agreement”) other than a bill of lading, receipt or similar
transport document, with one or more shippers under which the shipper(s) commits to
provide a volume or portion of cargo over a fixed time and the NVOCC commits to a
certain rate and defined service level.

¢ The NVOCC Agreement would be filed confidentially with the FMC and would be
required to include the following essential terms: origin and destination port ranges,
origin and destination geographic areas in the case of through intermodal shipments,
commodity or commodities, minimum volume or portion, the line-haul rate, the
duration of the agreement, service commitments, and liquidated damages or indemnity
provision for non-performance. Some of the essential terms, i.e., origin and destination
port ranges, commodity or commodities, minimum volume or portion, and the duration
of the agreement, would be required to be published in tariff format.

e The FMC would retain jurisdiction over the NVOCC Agreement to the same extent that
it maintains jurisdiction over service contracts regulated under the Shipping Act.

The elements of the proposed tariff exemption are not novel. In fact, they have already
been presented to the FMC in a number of the filings previously submitted. Thus, the Joint
Commenters strongly submit that it is unnecessary for the FMC to institute a new proceeding
with respect to the tariff exemption proposal or to solicit further input on the proposal, since

extensive commentary on these same concepts already exists in the record.

consideration of those proposals. In the meantime, however, the J oint Commenters urge immediate action by the
Commission to approve the conditional tariff exemption described herein.




Adoption of the conditional tariff exemption is justified by the substantial evidence in the
record demonstrating that the agency has the authority to grant an exemption from tariff
publication and enforcement requirements and that the exemption is necessary to meet the
current needs of the industry. The tariff exemption outlined by the Joint Commentors plainly
satisfies the statutory requirements of Section 16 of the 1984 Act because it would both promote
competition among NVOCCs and ocean carriers and benefit international commerce.’

The Joint Commenters strongly believe that it is unnecessary for the FMC to engage in
any time-consuming further inquiry, fact-finding or study of the issues involved in the petitions
or in these joint comments in order for the agency to grant the conditional tariff exemption.
Since the first petition was filed over one year ago, the agency has solicited comments on
multiple occasions, collected submissions from hundreds of parties involved in all aspects of the
maritime industry and from government interests, and meetings have been held between the
individual Commissioners and interested parties. The agency has a complete record justifying a
grant of the conditional tariff exemption, and the proceedings have afforded ample time to

analyze that record thoroughly. The time has come for the Commission to act.

* 1t is appropriate for the Commission to use its exemption authority to revisit the Shipping Act to address changed
circumstances in the industry. Innovation is a critical component of a competitive industry, and regulatory
frameworks must be flexible enough to accommodate change. For example, the Commission recently used its
Section 16 exemption authority to grant three Chinese controlled carriers relief from the 30-day waiting requirement
for reduction of tariff rates subject to the Controlled Carrier Act. See Petition Nos. P3-99, P4-03 and P6-03.
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The Joint Commenters are hopeful that the FMC will act expeditiously to grant this

narrowly-drawn conditional tariff exemption, which would avoid any need to address the

industry’s concerns through legislation.

Respectfully submitted,
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APPENDIX 1

PROPOSED CONDITIONAL EXEMPTION
FROM TARIFF PUBLICATION AND ENFORCEMENT

The FMC shall exercise its authority under Section 16 of the Shipping Act of 1984,
as amended (“Shipping Act”), to grant to NVOCCs an exemption from (i) the tariff
publication requirements set forth in Section 8(a), (b), (d) and (e) of the Shipping
Act; (ii) the regulations of the FMC relating to tariff publication set forth at 46 C.F.R.
Part 520; and (iii) the Prohibited Acts provisions set forth in Section 10(b)(1), (2), (4)

and (8) of the Shipping Act only to the extent that those provisions relate to tariff
requirements.

The exemption shall be available with respect to cargo moving under any written
agreement between a NVOCC and one or more shippers, other than a bill of lading,
receipt or similar transport document, under which the shipper(s) make a
commitment to provide a certain volume or portion of cargo over a fixed time period,
and the NVOCC commits to a certain rate and defined service level.

The exemption shall be subject to the conditions that (i) the agreement must be filed
confidentially with FMC; (ii) the agreement shall include the following essential
terms: (A) origin and destination port ranges, (B) origin and destination geographic
areas in the case of through intermodal movements, (C) the commodity or
commodities involved, (D) the minimum volume or portion, (E) the line-haul rate,
(F) the duration, (G) service commitments; and (H) the liquidated damages for non-
performance, if any; (iii) the NVOCC shall publish in a tariff the origin and
destination port ranges, commodity or commodities involved, minimum volume or
portion, and duration included in the agreement; and (iv) the FMC will retain
jurisdiction over such agreements to the same extent that it maintains jurisdiction
over service contracts regulated under the Shipping Act.




CERTIFICATE OF SERVICE

I hereby certify that I have on this 2" day of August, 2004, served a copy of the
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MOTION FOR LEAVE TO FILE
JOINT SUPPLEMENTAL COMMENTS REQUESTING EXPEDITED
ADOPTION OF A CONDITIONAL EXEMPTION FROM TARIFF PUBLICATION

The foregoing NVOCC petitioners and national trade associations representing a broad
cross section of logistics providers and their customers, through their undersigned counsel,
respectfully move the Federal Maritime Commission (“FMC”) for leave to file Joint
Supplemental Comments Requesting Expedited Adoption of a Conditional Exemption from
Tariff Publication in each of the above referenced dockets. Although the comment period in
these proceedings has closed, the parties to this motion believe that it is criticallyr important for
the FMC to be informed of a significant development affecting the pending NVOCC exemption
and related proceedings.

Specifically, over the past several months the parties to this motion have had substantial
discussions and are now united in their belief that the Commission should adopt, without further
delay, a conditional exemption from tariff publication for NVOCCs. Furthermore, the parties
have agreed on the text of such exemption as described in the J oint Supplemental Comments
accompanying this motion. The unified approach and clear direction presented to the FMC in
the Joint Supplemental Comments thus represent agreement of a substantial segment of the
maritime industry that have been actively engaged in the pending proceedings. The moving
parties believe that it is essential for the Commission to be informed of the exemption relief now
desired by this broad segment of logistics providers and users of such services to address their
commercial needs to engage in confidential ocean transportation agreements.

The proposed exemption would place NVOCCs and vessel operating carriers on equal
footing vis-a-vis their shipper customers by applying only to NVOCC cargo that moves under
written agreements that contain certain essential terms and that are filed confidentially with the
FMC. The FMC would also retain jurisdiction over such NVOCC agreements to the same extent

that it has jurisdiction over VOCC service contracts.



It is the hope and intent of the parties that this widely-supported proposal fora
conditional tariff exemption will assist the FMC in its decision-making process. The proposal is
designed to streamline rather than complicate these proceedings. As evidenced by the joint
submission, the elements of the conditional tariff exemption set forth in the Joint Supplemental
Comments do not present new concepts to the Commission that will require further review or
study. To the contrary, the proposal is designed to provide a single and straightforward approach
to resolving the issues and concerns already presented to the Commission in the proceedings.
Given that it is now been over one year since the first NVOCC petition was filed, and months
have passed since input on any of the petitions was received by the agency, the moving parties
believe that the Commission should act as expeditiously as possible to resolve many of the
pending petitions by adopting the parties® exemption proposal.

The moving parties uniformly agree that America’s competitiveness and American jobs
depend upon the ability of importers and exporters to manage their supply chains with maximum
efficiency. However, the current regulatory obstacles in the 1984 Shipping Act, as amended,
which prohibit contracting between NVOCCs and their customers, severely undermine the
competitiveness of U.S. companies in-the global marketplace. Accordingly, the moving parties
unequivocally believe that time is of the essence and action by the Commission on the pending
petitions is required now to protect American businesses. Moreover, because the parties believe
that any decisions rendered by the Commission should be based on the most accurate and up-to-
date information, they are submitting the tariff exemption proposal to the agency in the

accompanying Joint Supplemental Comments.



Therefore, the parties respectfully request that the Commission grant this motion and

accept into the record the Joint Supplemental Comments Requesting Expedited Adoption of a

Conditional Exemption from Tariff Publication.

Respectfully submitted,
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